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August 1, 2022
Honorable City Council
Newton City Hall
1000 Commonwealth Avenue
Newton, MA 02459

Honorable City Councilors:

I'am pleased to submit this docket item to this Honorable Council requesting updates to th
City’s Tree Preservation Ordinance. The updates are the result of careful work by City Fo r
Marc Welch over the past year with the Law Department, City Councilors and Tree Comn oL
members. Marc Welch and I believe this proposal is the right mix and pace of changes that are
needed to protect our City’s tree canopy.

Enacted over twenty years ago with updates in 2014, the City of Newton’s Tree Preservation
Ordinance was one of the first such regulations in the Commonwealth. Our Ordinance continues to
be one of the most comprehensive tree protection ordinances in Massachusetts, one that other
municipalities emulate.

The majority of Newton’s tree canopy is made up of private trees, and, when combined with the
City’s trees, our urban forest enhances the quality of life and the City’s environment. The
presence of trees on private property reduces energy needs, improves air quality, mitigates the
effects of stormwater runoff, and enhances the overall sense of community residents and visitors
to Newton experience. It is important that we protect this canopy and ensure responsible
stewardship.

The Tree Preservation Ordinance was created to help mitigate the effects of the loss of trees from
private property. Our Ordinance has resulted in the protection of many private trees, the planting
of thousands of trees, and supported the City’s urban forestry program.

The changes presented in this draft revised ordinance represent the next evolution of the Tree
Preservation Ordinance. Building on the existing ordinance language, the key areas where
improvements have been made are:

e Increases replacement requirements for larger trees to address their greater environmental
importance
Adds protections for smaller trees
Limits significantly the removal of trees without replacement
Adds effective language that enhances procedures for protecting trees
Increases the payment required for trees cut without replacement
Provides the Tree Warden with additional professional input on trees on private property
Protects trees on lots adjacent to construction
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The City Forester will also be coming forward with a Street Tree Master Plan in the next few
months to address how the City can further advance the management of our own trees.

Please see the attached memo from Mr. Welch, a one-page summary of proposed changes, and a
red-line strike-out version of the ordinance with margin comments.

Thank you for your consideration of this matter.

Sincerely,

Mayor Ruthanne Fuller
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Newton Parks, Recreation & Culture Department
246 Dudley Road, Newton, MA 02459
Office: (617} 796-1500 INE VYV TUIN

Parks, Retrestion & Cuture

Nicole Banks, Commissioner

July 22, 2022

Honorable Mayor Ruthanne Fuller
Newton City Hall

1000 Commonwealth Ave
Newton, MA 02459-1449

Dear Honorable Mayor Fuller:

Attached please find for your consideration an update to the City’s Tree Preservation Ordinance. Included is a
summary review of the major and notable changes as well as the proposed ordinance language in red line format.

Enacted over twenty years ago with updates in 2014, the City of Newton’s Tree Preservation Ordinance was one of the
first such regulations in the Commonwealth. Our Ordinance continues to be one of the most comprehensive tree
protection ordinances in Massachusetts, one that other municipalities emulate.

The majority of Newton’s tree canopy is made up of private trees, and, when combined with the City’s trees, our urban
forest enhances the quality of life and the City’s environment. The presence of trees on private property reduces energy
needs, improves air quality, mitigates the effects of stormwater runoff, and enhances the overall sense of community
residents and visitors to Newton experience. It is important that we protect this canopy and insure responsible
stewardship.

The Tree Preservation Ordinance was created to help mitigate the effects of the loss of trees from private property. Our
Ordinance has resulted in the protection of many private trees, the planting of thousands of trees, and supported the
City’s urban forestry program.

The changes presented in this draft revised ordinance represent the next evolution of the Tree Preservation Ordinance.
Building on the existing ordinance language, the key areas where improvements have been made are:

Increases replacement requirements for larger trees to address their greater environmentalimportance
Adds protections for smaller trees

Limits significantly the removal of trees without replacement

Adds effective language that enhances procedures for protecting trees

Increases the payment required for trees cut without replacement

Provides the Tree Warden with additional professional input on trees on private property

Protects trees on lots adjacent to construction

i have been working with the Law Department, City Councilors and members of the Tree Commission over the past year
on this ordinance update. | have also been consulting with staff from other City departments such as Conservation. |
believe this is the right mix and pace of changes that are needed at this time to protect our City’s tree canopy. As you

now, | will also be coming forward with a Street Tree Master Plan in the next few months to address ow the City can

further advance the management of our own trees.

Please reach out to me if you have questions and thank you for our consideration.

Respectfully,

Marc R. Welch

Deputy Commissioner

City Forester

Newton Parks, Recreation & Culture

Cc: Nicole Banks, PRC Commissioner
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DRAFT 7/22/2022

PROPOSED AMENDMENT TO NEWTON ORDINANCES — PARKS, RECREATION AND CULTURE,
PUBLIC GROUNDS AND TREES Chapter 21, Article [I[, Division 3 Tree Prescrvation

DIVISION 3. TREE PRESERVATION

Sec. 21-80 Findings, intent, and purpose.

The city council has determined that many trees are being lost without replacement incident to demolition
of existing buildings in order to construct new buildings and lot clearing in connection with the
construction of new buildings on previously undeveloped land. The city council has further determined
that trees have been lost, severely damaged or disfigured through excessive or improper pruning or other
than natural causes. The result is a net loss of the tree population in the city. The city council has further
determined that the city has insufficient legal vehicles to assure that such development adequately
preserves, protects and provides for replacement of trees.

The preservation of the private tree canopy and the planting of replacement trees is intended to enhance
the quality of life and the environment of the city; to preserve the character of the wooded and natural
areas; to reduce energy consumption; to protect air quality; to baftle noise; to preserve and enhance
habitat for wildlife; to reduce topsoil erosion and storm water runoff; to protect and increase property
values; and to enhance the overall appearance of the city. (Ord. No. A-38, 05-05-14)

Sec. 21-81. Definitions.

The following words, terms and phrases, when used in this article, shall have the meanings ascribed to them in this

section,

except where the context clearly indicates a difterent meaning;

Aggregate diameter: The combined diameter of a multiple trunk tree measured at breast height.

Building: The term "building" shall be as defined in section 30-1.

Certified arborist: An arborist certified by the Massachusetts Arborists Association or International Society of

Arboriculture, or any successor organization.

Diameter breast height (DBH): The diameter of the trunk of a tree 4; feet above the existing grade at the base of

the trec.

Drip line: A vertical line running through the outermost portion of the crown of a tree and extending to the growlq

Newton Ordinances On-Line - Chapter 21 - page 1
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The tree warden is authorized to promulgate reasonable rules and regulations to implement administration of

sections 21-80 through 21-90. (Ord. No. A-38, 05-05-14)

Sec. 21-88. Enforcement.

(a) Notice of violation: Any person who violates any of the provisions of this article shall be notified by the tree

warden of the specific violation by certified mail, return receipt requested, or by hand delivery. The notice
shall set forth the nature of the violation and a reasonable time period within which compliance must be had.
The tree warden shall send notice of violation of section 21-86), which notice shall include the date by which
trees were to be replaced or payment was to be made for purposes of computing the "per day" violation fine,
as provided in section 21-89.

(b) Stop work order:

[@))] Upon notice from the tree warden that work on any protected tree, or lot on which a protected tree
is located, is being performed contrary to the provisions of this article, such work shall be immediately
stopped. The stop work order shall be in writing and shall be given to the owner of the property involved,
or to the owner's agent, or to the person doing the work; and shall state the conditions under which work will
be permitted to resume.

(2) The tree warden is also authorized to request the agency which has granted an exterior work permit
to order, to the extent permissible by law, that the owner cease any activity pursuant to the exterior work
permit that might aftect such protected tree while a stop work order is pending.

3) Any person who shall continue any work in or about the protected trce or lot on which a protected
tree is located after having been served with a stop work order, except such work as that person is directed
to perform to remove a violation or unsafe condition, shall be liable to a fine of not more than three hundred
dollars ($300.00) for each such violation. Each day during which a violation exists shall constitute a separate
offense.

(¢) Injunctive relief:

D) Whenever there exists reasonable cause to believe that a person is violating this article or any
standards adopted pursuant to this article or any term, condition or provision of an approved tree permit, the
city may, either beforc or after the institution of any other action or proceeding authorized by this article,
institute a civil action in the name of the city for a mandatory or prohibitory injunction and an order of
abatement demanding the defendant to correct the unlawful condition upon or cease the unlawful use of the

property.

2) Upon determination of a court that an alleged violation is occurring, it shall enter such order or
judgment as is necessary to abate the violation. The institution of an action for injunctive relief under this
subsection shall not relieve any party to such proceedings from any civil penalty prescribed for violation of
this article. (Ord. No. V-275, 12-6-99; Rev. Ord. 2007, § 20-37; Ord. No. A-38, 05-05-14)

Scc. 21-89. Penalties.

(a)

Removal without a permit: Each instance in which a protected tree is removed without a permit shall

constitute a violation of this article which shall be subject to a fine in the amount of three hundred dollars

($300.00).

Newton Ordinances On-Line - Chapter 21 - page 9
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Tree Preservation Ordinance Comparison Summary, Current vs Administration Proposed vs Councilor Proposed -- 9-15-2022

Current

Allows lots of four families and less to be exempt under
many circumstances as long as the property is not being
sold for at least 18 months following the completion of
construction

One group of protected trees. All trees 8" in diameter
and larger

References City Tree Manual for certain standards

Requires protection around an existing tree within the
drip line of the tree. Does not protect trees on adjacent
lots that are impacted by construction.

Administration Proposal
Sec. 21-80 Findings, intent, and purpose.
No Substantive change

Sec. 21-81. Definitions.
Eliminates Exempt Lots

Drops protected tree size to 6" in diameter and larger

Adds different size classes of trees which relate to other
requirements and replacement requirements later in
other sections of the ordinance. Protected tree = 6" and
larger; Significant Tree 25" to 39"; Landmark Tree 40" to
54"; Legacy tree 55"+

Replaces language referencing Tree Manual with
language to specifies current industry standards to insure
the most up to date protocols are being used.

Adds specific language and specific standards to be used
to when determining the risk level an existing tree poses.
Insure current standards are being followed and creates a
base line all are to follow.

Detailed requirements for Tree Plan are added to insure
uniformity for applicants and assists the City in its review.

Defines Tree Protection Plan and Tree Save area. This will
standardize protection measures, uses industry standards
and insures a base line for all to follow. Also increases the
area of protection around a tree and requires protection
to trees on adjacent lots.

Sec. 21-82. Applicability

Councilor Malakie/Norton Proposal

Lengthy explanation added to this section. See proposed
draft for language.

Same as Administration Proposal

Same as Administration Proposal

Same as Administration Proposal

Creates new definition, "Environmental Mitigation
Payment". Outlines cross sectional area calculation for
determining monetary value of a tree.

Added definition of a Lot

Same as Administration Proposal

Same as Administration Proposal

Same as Administration Proposal

Same as Administration Proposal
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Tree Preservation Ordinance Comparison Summary, Current vs Administration Proposed vs Councilor Proposed -- 9-15-2022

Current
Applies to all private property in the City but has certain
exemptions.
Residential properties 4 family or less are exempt from
needing a permit or replacing trees if no exterior work
(needing a permit) is to take place and the lot is legally
inhabited and owned by the same person for at least
three months.

Permit application fee $150

Requires site plan showing size, location and type of trees
and which ones are to be removed and which ones
remain

Requires trees be protected

Fee for processing tree permit $150.

Requires Tree Permit review in ten days or less
Allows Inspectional Services to accept a building permit
application if Tree Permit is not acted on within ten days.

For a tree permit to be issued protected tree (s) must be
relocated or replaced on site; or a payment in lieu of
planting replacement trees is made; or the tree interferes
with existing infrastructure; or is dead, diseased, or in
danger of falling; or no protected trees are being
removed.

Administration Proposal

Councilor Malakie/Norton Proposal

Applies to all private property in the City. (City property is Applies to all private property in the City as well as City

addressed under Chapter 21-72 - 21-80,)
Single and two family homes where no construction will
take place for two years will not be required to replace
trees if removed when under 55 inches in diameter but
will be required to get a permit to remove any tree 6" in
diameter or larger.

Sec. 21-83. Permit application.
Permit application fee $200
Requires more details in the proposed tree location plan
and delineation of work limits and tree save area.

Enhanced language that clearly states expectations for
the protection of any trees to remain on site. Requires
that industry standards for tree protection be followed.
Requires applicant to provide documentation from a
Certified Arborist. Prohibits Exterior work until Certified
Arborist confirms tree protection measures are in place.

Fee for processing tree permit $200. No fee for dead or
significantly compromised trees not part of exterior
construction.

Same as Current

Same as Current

Similar to current version but adds additional
requirements for documentation from a certified arborist
that a tree is in poor condition; also requires additional
documentation if an existing tree is damaging existing
infrastructure.

property.
Rules apply to all private and City lots. No exceptions of
any kind.

Same as Administration Proposal
Same as Administration Proposal

Same as Administration Proposal

Requires large projects, which require a special permit, to
include a tree protection plan that has been submitted to
the City a minimum of 21 days prior and reported on to
the Land Use Committee.

Same as Administration Proposal

Requires Tree Permit review in twenty days or less
Prohibits Inspectional Services from accepting an
application for building permit without an approved tree
permit.

Requires notification of abutters within 500 feet of the lot
the application is received from.

Same as Administration Proposal
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Tree Preservation Ordinance Comparison Summary, Current vs Administration Proposed vs Councilor Proposed -- 9-15-2022

Current
Unless removed from an exempt lot requires that every
protected tree diameter inch be replaced with an inch.
Unless the tree is determined to be dead, diseased or
significantly compromised or it is compromising and
existing structure. This also includes payment in lieu of
planting.

Allows Tree Warden to prescribe tree protection
measures

Any person aggrieved by decision of Tree Warden can
appeal to the Mayor. The Mayor shall notify the
councilors in the Ward of the appeal and the Mayor's
decision

All protected trees removed requiring replacement shall
be on an inch for inch basis. For every diameter inch
removed a new inch needs to be planted.

Administration Proposal
Requires all protected tree inches be replaced based on
the per inch replacement rules listed in the replacement
section of the ordinance. Replacement can also come in
the form of a per inch payment in lieu of planting.
Replacements will not be required if the tree is
determined to be dead, diseased or significantly
compromised or it is compromising and existing
structure.
Allows Tree Warden to prescribe tree protection
measures and requires documentation from a Certified
Arborist that the measures are in place
Requires Tree Permit be posted at the site

Any person aggrieved by decision of Tree Warden can
appeal to the Mayor. The Mayor shall notify the
councilors in the Ward of the appeal, The Mayor shall
consult with the Ward Councilor in which the trees are
located before making a decision.

Sec. 21-84. Activities not requiring a permit.

Same as Current
Sec. 21-85. Tree replacement.

All protected trees removed requiring replacement shall
be based on the size class they fall under.
Trees 6" to 24" require 1 inch per 1 inch removed
Trees 25" to 39" require 1.5 inches per 1 inch removed
Trees 40" to 54" require 2 inches per 1 inch removed
Trees 55" require 3 inches per 1 inch removed
Trees planted as hedges, or bush/shrub forms shall not
count as replacement trees unless otherwise permitted
by the Tree Warden

Councilor Malakie/Norton Proposal
Replacement planting requirements the same as
Administration Proposal. Payment in lieu of planting is
calculated using a different method, which includes a set
base tree value and utilizing a cross sectional area
calculation.

Same as Administration Proposal

Same as Administration Proposal

Inspectional Services must be notified that exterior work
may commence

If tree permit suspended or revoked the Commissioner of
Inspectional Services is to issue a stop work order or
withhold certificate of occupancy.

Any person aggrieved by decision of Tree Warden can
appeal to the Mayor and the Councilors in the ward in
which the protected trees are located. A copy of the
appeal shall be provided to the properties abutters. The
Mayor and the councilors (from the Ward) shall jointly
make a final decision on the matter. If there is a tie vote
than the Tree Warden's original ruling stands.

Same as Current

Same as Administration Proposal

Trees planted as hedges, shall not count as replacement
trees
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Tree Preservation Ordinance Comparison Summary, Current vs Administration Proposed vs Councilor Proposed -- 9-15-2022

Current
Replacement trees must survive for a minimum of 18
months

Administration Proposal Councilor Malakie/Norton Proposal
Replacement trees will be considered Significant Trees Replacement trees will be considered Significant Trees
regardless of trunk diameter, health or condition and are regardless of trunk diameter, health or condition and are
protected from removal in perpetuity. Removal requires protected for 10 years. Removal requires compliance with
compliance with tree permit process. Replacement will be tree permit process
required if dead at any point in future.
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Tree Preservation Ordinance Comparison Summary, Current vs Administration Proposed vs Councilor Proposed -- 9-15-2022

Current

Payment in lieu of planting replacement trees based on
City determined cost to purchase and install trees.

The tree warden may request the agency which has
granted an exterior work permit that the activity be
stopped if it might affect such protected trees.

Removal without a permit: Each instance in which a
protected tree is removed without a permit shall
constitute a violation of this article which shall be subject
to a fine in the amount of three hundred dollars
(5300.00).

Administration Proposal
Sec. 21-86. Tree replacement fund.
Payment in lieu of planting replacement trees based on
City determined cost to purchase, install and maintain
trees for the first five years. Payment is calculated my
multiplying the number of required replacement inches
by the City's per inch cost.

Sec. 21-88. Enforcement.

Same as Current

Sec. 21-89. Penalties.
Same as Current

Councilor Malakie/Norton Proposal

Environmental Mitigation Payment will be required for all
Protected Trees removed unless otherwise waved.
Payment calculated by tree DBH2 x 0.785 x base value,
where the base value is not less than an amount to be
determined will be reduced by the cross-sectional
valuation of each Replacement Tree.

The Tree Warden is to DIRECT the agency which has
granted an exterior work permit that the activity be
stopped if it might affect such protected trees.

Removal without a permit: Each instance in which a
protected tree is removed without a permit shall
constitute a violation of this article which shall be subject
to a fine in the amount of three hundred dollars
($300.00). Each day until a Permit Application is filed shall
constitute a separate offense.



